STATE OF MICHIGAN

'MACOMB COUNTY CIRCUIT COURT

~ BEATRICE BAUR,
Plaintiff,
' ii..-.vs; ‘ o , o | ‘Case No. »2005-2612-NO :
MACOMB MALL, L.L.C.,
a Mlchrgan Limited Lrabrlrty
Company, ‘

Defendant.

'OPINION AND ORDER
OF T‘HE COURT

‘ Thrs matter is ‘before the Court on defendants motlon for summary drsposrtlon
B pursuant to MCR 2. 116(C)(10)
Rl :.

: Plarntrff aIleges that on June 5, 2004 she had been a busrness mvrtee on
"Hdefendants premrses at approxrmately 4. 30 P. M She alleges that 'she was walkrng

" .:'."’from the parkrng lot towards the: Natronal Coney lsland when she slrpped and fell as the
| resuit of a dlp” underneath the curb that separated the concrete walkway from the black;_.

~A 'asphalt parklng lot Further she alleges that the hazard was h|dden from her view

masmuch as a shadow lrne between the concrete curb and asphalt parkrng Iot gave the: L

”appearance of an unobstructed conS|stent parkrng surface She alleges that she
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' sustamed senous mjurles from: the accrdent |nclud|ng, but not I|m|ted to, a scaIp

' Iaceratlon traumatrc contusron ‘of the rlght shoulder and a tom right shoulder rotator

- Sc‘u"ff.- -

In the motlon at hand defendant first contends that the alleged danger had been

open and obwous Defendant also malntalns that the curb had not been unreasonably

‘»dangerous However plarntlff disputes such- arguments

In revrewmg a motlon brought under MCR 2 116(C)(10) the trial court must

" consrder the pleadmgs as weII as any affdavrts depositions, adm|33|ons and

documentary evrdence submrtted by the partles The evidence should be construed in

o the IIght most favorable to the party opposmg the motion. The motion shouId be
= granted rf the ewdence estabhshes that there is no genuine issue as to any material fact
- .and the movant is entrtled to Judgment as a matter of law. MCR 2. 116(G)(4) (5); Smith

. v Globe L/fe Ins Co 460 MICh 446 454 597 NW2d 28 (1999). It is not suffi crent for the

- non- movant to promlse to offer factual support for his position at trial. Smith, supra at

457-458 n 2 Instead the adverse party must produce evrdence demonstratlng that

‘ there isa genume issue of matenaI fact MCR 2 116(G)(4)

;III., _
It IS weII settIed that a property owner must malntarn his premises in a

reasonably safe condltlon and is under a duty to exercise due care to protect his

| lnvrtees from condltlons WhICh mlght result in |njury Riddle v McLouth Steel Products

_Corp, 440 MICh 85 90; 485 NW2d 676 (1992) However the owner will not be liable to

’ rnVItees for phyS|caI harm caused by an- open and obvrous” danger on the land, unless
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", ’the owner should antrmpate the harm desplte ‘}such knowledge or obvrousness ld. at
| V‘.:94 ‘The test for determmrng whether a danger is open and obvious” is whether an : ‘

average user.W|th ordinary intelligence would have been able to discover it and the
assocrated risk upon casual mspectlon Joyce v Rubin, 249 Mich App-231, 238; 642

- NW2d 360 (2002)

: Where the alleged hazardous condltlon |s a common occurrence, such as steps

' “‘:there must be somethlng unusual about the steps because of their character, location, |
~or surroundlng condltlons before the owner's duty of reasonable care will be tnggered
Bertrand v Alan Ford Inc, 449 Mich 606 614 616 617, 537 NW2d 185 (1995) Absent -
“ such a showmg, there is an overndmg publlc pollcy which encourages individuals to

take reasonable care: for therr own safety Id A plalntrff will not raise a genuine issue of

materlal fact merely by assertrng that she falled to see the alleged hazard. /d. at 621.

v,

F’Iaintiff' testif edthat the June dayyvinf du’estion had been warm, sunny, and dry

E ‘v"'See Beatnce Baurs deposrtlon at20 - At the tlme of the accident, it had stlll been Ilght
. outsrde and she had not had expenenced any dlfflculty in seeing where she was going.
g Id She had been watchlng the. ground in front of her as she was walking along towards
B the sndewalk Id. at 22. As she stepped up onto the sidewalk with her Ieft foot, the toe
on her. right foot became trapped in- a dlp below the curb, which caused her to fall
’}»l,forward and hit her head on a pIanter Id. at 23 24 58. When she fell, she d|d not

- know what had caused the acmdent Id at 30 However she went back to the scene

Aseveral days Iater and observed that there was a “drp” just before the asphalt reached

the cement Id. at 29. That was the first t|me that she had noticed the “dip.” Id. at 63



Although she had not seen the “dip” on the day of the accident, she was sure that it had
caused her to trip and fall. /d. at 62-63. She testified that she would have stepped over
the “d|p had she seen it on»the day of the accrdent Id. at 66 Yet, she indicated that
to the best of her knowledge there had not been anything hiding or obscuring the * drp

Id at 33 34. She further stated that there had not been anything different between the
day of the accrdent and the. day that she returned to the accident scene. Id. at 34.

In con3|der|ng the- evrdence in the light most favorable to plaintiff, the Court is
satisfied that plaintiff has failed to show that the alleged hazard had not been “open and
obvrous as defined under Joyce, supra. The Court points out that the alleged hazard
had been apparent to plalntlff when she returned to the scene of the accrdent Slnce
she testrt" ed that there had not been anythlng drfferent between the time of her accrdent
and the tlme that she returned to the scene lt |s reasonable to assume that the alleged
hazard should also have been apparent to her on the date that she fell.

In any event the Court oplnes that the curb itself had not been unusual or
unreasonably dangerous Bertrand supra To avoid the alleged hazard plaintiff simply
had to step up onto the curb and -over the “d|p " Public pohcy encourages plaintiff to
take reasonable measures toprotect her own safety Id.

Under these crrcumstances the Court concludes that defendant is entltled to the

A

entry of summary disposition pursuant to MCR 2.116(C)(10). Smith, supra
Vv

For the reasons set forth above defendants motion for summary drsposrtron

'pursuant to MCR 2. 116(C)(10) is GRANTED Pursuant to MCR 2.602(B), a judgment

shall enter that is consrstent with this Opmlon and Order.




In compliance with MCR 2.602(A)(3), the Court finds that this decision resolves
the last pending issue. This case shall close upon the entry of judgment.

1T IS SO ORDERED..

Dated: June 9, 2006

cc: Francis Mﬁ.»FitzgeraId, Atty for PItf
‘Lee C. Patton, Atty for Deft
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